FEDERAl MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

2 SKYLINE, 10th FLOOR

5203 LEESBURG PtKE

FALLS CHURCH, VIRGINIA    22041

SECRETARY OF LABOR,

MINE  SAFETY AND HEALTH
ADMINISTRATION  (MSHA),

Petitioner

v.

VALLEY LIMESTONE COMPANY,

Respondent

Civil Penalty Proceeding

Docket No:    LAKE 81-87-M
A.O.  No:     21-00089-05002

Hader Quarry and Mill

DECISION

Appearances:

By:

Rafael Alvarez, Esq.,    Office of the Solicitor, U.S.
Department of Labor,  230 South Dearborn Street,
Chicago,  Illinois    60604, for Petitioner

Lloyd H.  Johnson,  Sr.,    Valley Limestone Company,
Box 127,  Zumbrota, Minnesota    55992,  appeared pro se

Charles C.  Moore,  Jr.,    Administrative Law Judge

The above-captioned civil penalty case was tried before Judge John
Cook on August 25,  1981 in Minneapolis, Minnesota.    Judge Cook has since
transferred from the Federal Mine Safety and Health Review Commission
and the case has been assigned to me.      The parties were advised of
Judge Cook!s transfer on January 19, 1982.    They have not suggested any
rehearing or further evidentiary proceeding.    I hold and by their actions,
that the parties have waived any right to now object to a decision based
on the record made before Judge Cook.

On August 29,,  1978 Citation No:  289667 was issued to Valley Limestone
Company,  a trade name used by Lloyd H. Johnston,  alleging a violation of
36  CFR.  56.9-37.   See Exhibit M5.    The citation charges:

The Chevrolet 6400 series haul truck was left unattended
without setting the brakes at the grizzly dump site and at pit
while being loaded.

The standard in question requires that "mobile equipment shall not
be  left unattended unless the brakes are set ..."    If the statements    '
set  forth in the citation are true and if respondent is subject to the
coverage of the Federal Mine Safety and Health Act of 1977, then a
violation has occurred.

Respondent quarrys limestone crushes some of it into gravel for use
as surfacing material and some into powdery limestone for use on farmlands,
It  sells this limestone powder and gravel within the State of Minnesota
and only to customers near its quarry.    Some of the limestone is used on
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